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Abstract: The debate over absolute state sovereignty and the cross-border protection of human rights forms the basis of modern immigration law dynamics. This study analyses state sovereignty in entry-ban policies and compares the immigration legal systems of Indonesia and the United Kingdom. The main issue examined is Indonesia’s executive discretion in entry-ban decisions, which remains weakly accountable, while the UK system links discretion to judicial oversight. The research uses normative legal research through statutory, conceptual, and comparative approaches. The findings show that although both countries apply the jus exclusionis principle, the UK has a more institutionalised oversight mechanism through the First-tier Tribunal to assess public good parameters, whereas Indonesia still relies on broad ministerial authority without a public transparency obligation. This research's novelty lies in its cross-system comparison between civil law and common law, exploring the “grey area” of immigration discretion that earlier studies have not sufficiently discussed. In conclusion, Indonesia needs to renew its immigration law by adopting the due process of law principle to address transparency challenges without weakening national sovereignty. This study presents all parts, from the theoretical basis to the reform recommendations, comprehensively.
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A. [bookmark: _9q7abz80wff7]Introduction 
In classical international law, the state is recognised as having the exclusive authority to either reject or admit foreign nationals within its jurisdictional territory (the right to exclude aliens).[footnoteRef:1] In Indonesia, this doctrine is formally reflected through the entry-ban instrument regulated in Law Number 6 of 2011 concerning Immigration.[footnoteRef:2] As a direct expression of state sovereignty, the entry ban operates as a preventive screen to safeguard national interests from possible external threats. Yet, when sovereignty is treated as an unlimited and absolute justification, the opportunity for arbitrary decisions becomes far greater. A core issue in contemporary Indonesian immigration practice is the limited accountability and transparency in issuing entry-ban decrees, which often neglect the basic right of affected persons to understand the reasons for their exclusion. [1:  Sefriani, Hukum Internasional: Suatu Pengantar (Jakarta: PT RajaGrafindo Persada, 2021), 142.]  [2:  Indonesia, Undang-Undang Nomor 6 Tahun 2011 tentang Keimigrasian, Lembaran Negara Republik Indonesia Tahun 2011 Nomor 52, Pasal 1 angka 32.] 
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From this sensitive question at the boundary between human rights and sovereignty, the debate over the limits of immigration discretion has generated extensive academic discussion. M. Alvi Syahrin (2019), for example, emphasises that Indonesia follows a selective-sovereignty principle, under which it grants entry only to foreign nationals who bring concrete benefits and do not endanger security.[footnoteRef:3] In the common law context, Helena Wray (2015) examines immigration dynamics in the United Kingdom, showing strict control over irregular migration while maintaining judicial assessment of public good considerations.[footnoteRef:4] However, prior studies still have a basic limitation: many remain confined to descriptive readings of domestic statutory provisions and rarely conduct cross-system comparisons between civil law and common law to assess how judicial-control mechanisms constrain immigration officials' discretion. [3:  M. Alvi Syahrin, "Politik Hukum Keimigrasian Indonesia: Studi Pendekatan Sejarah dan Kontemporer," Neliti Research Repository (2019): 3–7.]  [4:  Helena Wray, "“A Thing Apart”: Controlling Irregular Male Family Migrants in the UK," Men and Masculinities 18, no. 4 (2015): 424–447.
] 

To address these theoretical and literature gaps, this article offers a substantive comparative examination of the Indonesian and British immigration systems. Its scientific contribution lies in unpacking Indonesia’s ministerial discretionary space, which tends to enjoy strong legal insulation, and contrasting it with the British model that incorporates independent oversight through the First-tier Tribunal. From this global perspective, the comparative study is expected to serve as a theoretical blueprint for reforming Indonesian immigration law so that sovereignty protection and the principle of due process of law can be balanced.
To systematically test and analyse this balance, the article is organised around four main research questions. The first part discusses the philosophical conception of state sovereignty in entry-ban policy. The second and third parts then explain the entry-ban systems in Indonesia and the United Kingdom while identifying their essential similarities and differences. The final part examines practical implementation challenges and formulates concrete recommendations for reforming Indonesia’s immigration legal structure.30

B. [bookmark: _qj4c2rcodv0m] Method 
This research is normative legal research with a descriptive-analytical character. The methodological perspective combines theoretical-philosophical analysis with positive-law study in order to examine immigration norms in depth. The approaches used include a statutory approach by reviewing Law No. 6 of 2011 concerning Immigration (Indonesia) and the Immigration Act 1971 (United Kingdom), as well as a conceptual approach to analyze the doctrines of state sovereignty and jus exclusionis. This study also applies a comparative approach to identify the similarities, differences, strengths, and weaknesses of the entry-ban mechanisms in Indonesia’s civil law system and the United Kingdom’s common law system.
Data were collected through library research, consisting of primary legal materials (immigration regulations from both countries) and secondary legal materials (textbooks, legal opinions, and official academic journal articles). The collected materials were systematized, critically reviewed using qualitative analysis, and concluded through a deductive-prescriptive method to produce valid and applicable recommendations for legal reform.
C. [bookmark: _e7shcfhfah0n] Result & Discussion 
1. [bookmark: _5re9xxes2f4b]The Concept of State Sovereignty and Entry Ban Policy
State sovereignty is the foundational concept on which modern immigration law is built. In classical international law doctrine, sovereignty means the state possesses supreme and exclusive power within its territorial borders, including the authority to decide who may enter or be denied entry, a principle generally known as jus exclusionis.[footnoteRef:5] This doctrine has been acknowledged since the Westphalian period as an inherent prerogative of every sovereign state and has been strengthened in contemporary international practice, where sovereign control over immigration is understood not only as a legal entitlement but also as a political necessity linked to national security, public order, and socioeconomic stability. [5:  Sefriani, Hukum Internasional: Suatu Pengantar (Jakarta: PT RajaGrafindo Persada, 2021), 142.] 

In this context, the entry ban is one of the most immediate expressions of sovereign prerogative: an administrative preventive action by state authorities to bar a foreign national from entering national territory, either for a limited period or permanently, on the basis of national-interest considerations. The United Nations Human Rights Committee has acknowledged that while states maintain sovereign authority to regulate alien entry, that authority must still be exercised within the boundaries established by applicable international human rights instruments.[footnoteRef:6] [6:  United Nations Human Rights Committee, General Comment No. 15: The Position of Aliens under the Covenant (1986), para. 5.] 
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The conceptual problem emerges when sovereignty is used as a limitless justification. Philip Alston and Ryan Goodman argue that human rights norms have entered the previously exclusive sphere of immigration, creating a normative framework that states must observe even when excluding foreign nationals.[footnoteRef:7] Consequently, the entry ban stands at the meeting point of two competing imperatives: the state’s inherent right to protect itself from external risks and the individual’s right to receive treatment consistent with due process and fundamental human dignity. These dual demands shape the differing approaches of legal systems and make comparison between civil law and common law jurisdictions especially instructive. [7:  Philip Alston and Ryan Goodman, International Human Rights: The Successor to International Human Rights in Context (Oxford: Oxford University Press, 2013), 1268.] 

In Indonesia’s constitutional framework, sovereignty is affirmed in Article 1 paragraph (2) of the 1945 Constitution, which places sovereignty in the hands of the people and authorises its exercise by state institutions in accordance with the Constitution.[footnoteRef:8] This constitutional basis influences immigration policy, as the state controls access to its territory in the name of collective welfare and national security. [8:  Indonesia, Undang-Undang Dasar Negara Republik Indonesia Tahun 1945, Pasal 1 ayat (2).] 

[bookmark: _m58lfkifpx0e]2. The Entry Ban System in the Immigration Laws of Indonesia and the United Kingdom

a. The Entry Ban System in Indonesia
In Indonesia, the principal legal basis for the entry-ban mechanism is Law Number 6 of 2011 concerning Immigration, further detailed in Government Regulation Number 31 of 2013 and Minister of Law and Human Rights Regulation Number 34 of 2021. Article 1 point 32 of Law Number 6 of 2011 defines an entry ban (penangkalan) as a prohibition on a foreign national entering Indonesian territory for reasons determined by the Minister.[footnoteRef:9] The power to issue an entry ban is held by the Minister of Law and Human Rights, who may act based on recommendations from immigration officers, the National Intelligence Agency, the National Police, the Attorney General’s Office, or other relevant government institutions. [9:  Indonesia, Undang-Undang Nomor 6 Tahun 2011 tentang Keimigrasian, Pasal 1 angka 32.] 
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In Indonesia, an entry ban may apply for one to two years, may be extended when considered necessary, or may even be imposed permanently depending on the seriousness of the grounds for the prohibition. Yet one of the most important structural weaknesses in the Indonesian entry-ban system is the lack of an independent judicial supervision mechanism. The current framework does not establish a specific immigration tribunal with authority to review the substantive merits of entry-ban decisions. Although the State Administrative Court (Pengadilan Tata Usaha Negara) theoretically has jurisdiction over administrative decisions, foreign nationals affected by entry bans face practical barriers due to procedural requirements and restrictive legal-standing rules.[footnoteRef:10] [10:  M. Alvi Syahrin, “Politik Hukum Keimigrasian Indonesia: Studi Pendekatan Sejarah dan Kontemporer,” Neliti Research Repository (2019): 5.] 

In addition, Indonesian immigration law has not expressly regulated the right of an entry-ban subject to receive formal notification of the reasons for the prohibition, nor has it established a clear procedure for filing an objection or requesting removal from the entry-ban list. This creates a structural gap when measured against international human rights standards, especially the right to a fair hearing and the principle of non-arbitrariness under Articles 9 and 13 of the ICCPR, to which Indonesia became a party through Law Number 12 of 2005.[footnoteRef:11] The proportionality principle has also not been expressly incorporated into Indonesian immigration law. As a result, entry-ban decisions are not formally required to undergo a balancing assessment between the individual’s personal interests and the security objective being pursued.[footnoteRef:12] [11:  R. Prameswari dan R. Galingging, “Pengakuan dan Pelindungan Suku Awyu dan Moi Menurut Perspektif Undang-Undang Nomor 12 Tahun 2005,” ADIL: Jurnal Hukum 16, no. 1 (2025): 135.]  [12:  M. Machmudi, “Efektifitas Penegakan Hukum Keimigrasian” (Disertasi Doktoral, Universitas Islam Sultan Agung Semarang, 2025), 25.] 


b. The Entry Ban System in the United Kingdom
The United Kingdom’s immigration-control framework is based on the Immigration Act 1971, complemented by the UK Borders Act 2007 and the Borders, Citizenship and Immigration Act 2009. The Secretary of State for the Home Department has the authority to prevent a foreign national from entering on grounds such as national security, public order, public health, and the wider public good.[footnoteRef:13] [13:  United Kingdom, Immigration Act 1971, s. 3(5); UK Borders Act 2007, s. 32–33.] 

The most distinctive structural feature of the UK model is institutionalised judicial supervision through the Special Immigration Appeals Commission (SIAC), which was created under the SIAC Act 1997. SIAC provides a venue for individuals excluded on national-security grounds to challenge such decisions. It operates through both open and closed proceedings, with special advocates appointed to represent the individual’s interests when classified evidence is used.[footnoteRef:14] Apart from SIAC, the First-tier Tribunal (Immigration and Asylum Chamber) functions as the main appellate institution for many immigration decisions and independently assesses whether such decisions comply with domestic immigration rules and applicable human rights obligations. [14:  Paresh Kathrani, “Immigration and the Rule of Law,” Journal of Immigration, Asylum and Nationality Law 25, no. 3 (2011): 247–249.] 
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Another important element is the direct operation of the Human Rights Act 1998, which incorporates the European Convention on Human Rights into domestic law and requires all public authorities, including the Home Office, to act consistently with Convention rights.[footnoteRef:15] Article 8 ECHR is particularly relevant because it protects the right to respect for private and family life. Any exclusion decision that interferes with Article 8 rights must be justified as proportionate to the legitimate aim pursued, creating a built-in legal restraint on executive discretion that has no direct counterpart in Indonesian immigration law.[footnoteRef:16] [15:  United Kingdom, Human Rights Act 1998, s. 6.]  [16:  Helena Wray, “‘A Thing Apart’: Controlling Irregular Male Family Migrants in the UK,” Men and Masculinities 18, no. 4 (2015): 424–447.] 

Thus, the United Kingdom reflects a constrained-sovereignty model: the state retains final authority over immigration control, but exercises that authority within a system of institutional accountability, integrated human rights obligations, and accessible judicial review.

[bookmark: _6can0jb7tn1r]3. Similarities and Differences in deterrence between Indonesia and the United Kingdom
A comparison between Indonesian and UK deterrence systems reveals several basic similarities as well as important differences. Both systems rest on the same general premise that the state may protect national security and the interests of its people through immigration measures. They also both place deterrence authority in the executive branch, although the forms of oversight differ significantly.




TABLE 1. Comparative Overview of Indonesian and UK Deterrence Systems34

	Aspects
	Indonesia
	English

	Legal Basis
	Law No. 6/2011, Government Regulation No. 31/2013, and Permenkumham No. 34/2021
	Immigration Act 1971, UK Borders Act 2007, and BCIA 2009

	Authority
	Minister of Immigration and Corrections based on recommendations from immigration officials
	Secretary of State (Home Secretary)

	Term
	1-2 years, extendable or permanent
	Varies from 1 year to permanent

	Judicial Supervision
	No independent immigration tribunal has been established
	Special Immigration Appeals Commission (SIAC)

	Right to Object
	Not yet expressly regulated in the Immigration Law
	Regulated by the SIAC Act 1997 with an available appeal right

	Human Rights Integration
	The proportionality principle has not been expressly included
	Subject to the Human Rights Act 1998 and ECHR Article 8

	Transparency
	Internal administrative decisions with limited publication
	Some decisions are published; national-security matters remain confidential


Source: Processed by the Author (Law No. 6/2011, Government Regulation No. 31/2013, Permenkumham No. 34/2021, Immigration Act 1971, UK Borders Act 2007, and BCIA 2009), 2026.
The table shows that the most basic distinction between the two systems lies in judicial control and the protection of the right to object. In Indonesia, refusal authority is essentially concentrated in the executive because there is no specialised judicial control in the immigration field. By contrast, the UK has built a more complete oversight structure through SIAC and a relatively open judicial review route. In integrating human rights values, the UK system adopts a more systematic approach. The Human Rights Act 1998 clearly obliges every public authority, including the Home Office, to act in line with the ECHR.[footnoteRef:17] This obligation places continuous normative pressure on every detention decision to consider the principles of balance and necessity in a democratic society. [17:  M. Machmudi, "Efektifitas Penegakan Hukum Keimigrasian dalam Tinjauan Pelaksanaan Tindakan Administratif Keimigrasian dan Pemidanaan (Studi Kasus: Kantor Imigrasi Kelas I Khusus TPI Semarang)" (Disertasi Doktoral, Universitas Islam Sultan Agung Semarang, 2025), hlm.25.] 
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As a state party to the International Covenant on Civil and Political Rights (ICCPR) through Law Number 12 of 2005, Indonesia is likewise bound by comparable international norms for protecting human rights.[footnoteRef:18] This legal commitment creates a responsibility to adjust prevention policies to those norms, an obligation that has not yet been fully reflected in the current legal framework.  [18:  R. Prameswari dan R. Galingging, "Pengakuan dan Pelindungan Suku Awyu dan Moi Menurut Perspektif Undang-Undang Nomor 12 Tahun 2005 tentang Pengesahan International Covenant on Civil and Political Rights (Kovenan Internasional tentang Hak-Hak Sipil dan Politik)," ADIL: Jurnal Hukum 16, no. 1 (2025): hlm. 135.] 

2. [bookmark: _8xo93feilg0e]Challenges and problems in the implementation and recommendations of immigration law reform in Indonesia
	Implementing prevention policies in both jurisdictions faces a range of practical obstacles. In Indonesia, one main issue is weak inter-institutional coordination in submitting prevention proposals. Various government bodies, including the Police, BIN, and the Ministry of Foreign Affairs, may propose prevention, but institutions have not adequately arranged mechanisms for coordination and verification.[footnoteRef:19] [19:  S. A. Putra, "Evaluasi Penerapan Metode Kampanye Pilkada di Masa Pandemi Covid-19 (Studi Kasus Pilkada Lampung Tengah 2020)" (Skripsi/Tesis, [Unila], 2021), 45.] 

The UK system also faces its own difficulties, especially in managing the tension between the need to protect confidential intelligence information and the individual’s right to a fair trial. Paresh Kathrani notes that SIAC’s closed procedures, although formally designed to satisfy due process, still raise a fundamental question about the balance between state security and the rule of law.[footnoteRef:20] This criticism has become increasingly relevant internationally, as terrorism and cybersecurity threats continue to encourage states to broaden executive powers. [20:  Paresh Kathrani, "Immigration and the Rule of Law," Journal of Immigration, Asylum and Nationality Law 25, no. 3 (2011): 247-249.] 

International law also presents challenges for both systems. The UN Convention on Transnational Organised Crime requires member states to take effective measures to prevent cross-border movement by offenders, which in practice can expand prevention criteria. The next issue is how to ensure that this expansion does not violate non-refoulement and other human rights principles. Damos Dumoli Agusman emphasises the importance of an approach grounded in international legal obligations in every policy concerning individual rights under international treaties. In this context, Indonesia and the UK must consistently ensure that their prevention practices remain aligned with the international commitments they have accepted.[footnoteRef:21] [21:  Damos Dumoli Agusman, Hukum Perjanjian Internasional: Kajian Teori dan Praktik Indonesia (Bandung: Refika Aditama, 2010), 58.] 
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Based on the comparative study conducted, several aspects of Indonesia’s immigration legal system require renewal, particularly those related to deterrence policy. Such reform is important given changing security threats and the development of international human rights standards. First, Indonesia needs to establish an independent judicial oversight mechanism focused on immigration matters. Creating an independent immigration tribunal, comparable to the UK’s SIAC, could be an effective option. Jawahir Thontowi argues that strengthening judicial mechanisms in immigration law is not only a human rights requirement but also necessary to ensure that immigration policy serves long-term national interests with solid accountability.[footnoteRef:22] [22:  Ibid] 

Second, the right to submit an objection and the procedure for requesting removal from the deterrence list need to be codified in greater detail. At present, procedural uncertainty creates legal insecurity for affected individuals. This reform is consistent with the mandate of Law Number 39 of 1999 concerning Human Rights, which guarantees that everyone may obtain justice through the legal process.[footnoteRef:23] Third, the principle of proportionality should be expressly incorporated into Indonesian immigration law. Contemporary immigration legislation should clearly require every deterrence decision to assess its impact on family life and weigh that impact against the objectives pursued. This approach would bring Indonesia’s legal system closer to existing international standards. Fourth, Indonesia should strengthen the training system and human-resource capacity in the immigration sector, especially for handling cases involving human rights aspects.[footnoteRef:24] With adequate capacity, immigration officials will better understand applicable international standards, so deterrence decisions can be justified within both national and international legal contexts.  	 [23:  A. Galang Syafta, "Rekonstruksi Gugatan Warga Negara (Citizen Lawsuit) dalam Mewujudkan Keadilan Bermartabat" (Disertasi, Universitas Lampung, 2026), hlm.112. ]  [24:  F. Abdullah, "Rekonstruksi Regulasi Pelayanan Jasa Keimigrasian Berbasis Nilai Keadilan (Studi tentang Regulasi Pelayanan Jasa Keimigrasian pada Kantor Imigrasi Kelas II TPI Sibolga, Sumatera Utara)" (Disertasi Doktoral, Universitas Islam Sultan Agung, 2022), 76.] 
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D. Conclusion 
	This comparative analysis shows that modern immigration law operates within a conceptual tension between absolute state sovereignty and the cross-border protection of universal human rights. Both Indonesia and the United Kingdom rely on the classical doctrine of jus exclusionis as a legitimate basis for executive authorities to impose entry bans (penangkalan) to protect national security, domestic stability, and public order. In Indonesia’s constitutional framework, Article 1 paragraph (2) of the 1945 Constitution firmly grounds sovereign control over territorial borders. Nevertheless, Indonesia's current implementation of entry bans exposes significant structural weaknesses, mainly because broad executive discretion is not matched by independent judicial counterbalances. Under Law No. 6 of 2011, Government Regulation No. 31 of 2013, and Minister of Law and Human Rights Regulation No. 34 of 2021, Indonesia’s entry-ban mechanism often fails to fully accommodate basic procedural safeguards (due process of law). This is evident in the absence of a statutory duty to transparently inform affected persons of the specific reasons for their ban and in the lack of dedicated administrative or judicial channels through which objections or appeals may be formally submitted.
	By contrast, the United Kingdom offers a constrained-sovereignty model regulated by the Immigration Act 1971, the UK Borders Act 2007, and the Borders, Citizenship and Immigration Act 2009. Although the Secretary of State for the Home Department has wide discretionary authority to refuse entry to foreign nationals on public-good grounds, that authority is subject to strong checks through a multi-layered judicial oversight system consisting of the First-tier Tribunal and the specialised Special Immigration Appeals Commission (SIAC). In addition, the incorporation of the Human Rights Act 1998 and Article 8 of the European Convention on Human Rights (ECHR) requires a strict proportionality assessment, so immigration decisions do not arbitrarily interfere with a person’s right to private and family life. Operationally, the two countries face different implementation problems: Indonesia continues to struggle with weak inter-agency coordination, synchronisation, and data verification among the National Police, the State Intelligence Agency (BIN), and the Ministry of Foreign Affairs, while the United Kingdom faces the delicate systemic task of balancing state-intelligence confidentiality against the right to a fair trial in SIAC’s closed proceedings.
	Therefore, to address these serious deficiencies in transparency and accountability without undermining national sovereignty, Indonesia needs comprehensive regulatory reform in its immigration system. This legal transformation should focus on firmly embedding the principle of due process of law into Indonesian positive law, one practical way being the establishment of an independent immigration tribunal inspired by the UK’s SIAC model. The government also needs to codify transparent administrative procedures for submitting objections and requesting removal from deterrence lists, while expressly integrating proportionality into every immigration decision-making process. By improving institutional capacity and training immigration officers on international human rights standards, Indonesia can align the enforcement of territorial sovereignty with the universal principles of a fair, transparent, and accountable constitutional state.37
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